back, paying the Money for which they were reſpectively given. 
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Ralph Dockſey, Gent. APPELLANT. 
1 1 en „ AND 
The Appellant's Cale. Elizabeth Docksey, Widow, 


and Relict of Robert Dockey, RESPONDENT. 
the Appellants Father, 


OBER7 DOC ASE, the Appellant's Father, was ſeized in Fee of the Manor of Snelſton, and divers other Lands and Tene- 
ments in the County of Derby, of about the yearly Value of Eight Hundred Pounds, had Iſſue the Appellant, his eldeſt Son, 
and Heir Apparent (for whom he had a great Affection) and alto had ſeveral younger Children, who ( ſaving his Daughter 
Elizabeth) were all plentifully provided for with Portions, by the Appellant's ſaid Father, in his Life-Time. | 

The Appeilant, with his Father's Conſent, near Twenty Years ago, inter-married with Elizabeth, the Daughter and Heir 
_- of a Merchant in London, with whom he had a very conſiderable Portion; but the Appellant's Father did only ſettle 200 J. per 
Anunum upon the ſaid Marriage; and the Appellant's ſaid Wife's Relations ſubmitted to this narrow Settlement, altho not near proportiona- 


ble to her Portion, being induced to believe the reſt of the Father's Eſtate would, on his Deceaſe, come to the Appellant or his eldeſt Son 


and Heir, after ſome ſuitable Proviſions made thereout by the Appellant's ſaid Father. 
That the ſaid Appellant's Father, in giving the Portions aforeſaid to ſome of his ſaid younger Children, gave ſome Lands in S»e/fos, afore- 


aid, of the Value of ſuch Portions ; but therein he ſhew'd ſuch Care and Concern to have his Lands continu'd in his Family, and keep the 


Eſtate together (as much as might be) that in his Conveyance thereof he reſerved a Power, that the Appellant ſhould have thoſe Lands 


That ſome Years after, the Appellant's Father continuing much indebted, and one of his Daughters unprovided for, he therefore had oc- 


caſion to ſell ſome Lands; and ſo agreed with the Appellant to give him the Capital Meſſuage, and the Lands adjoining thereto, in Exchange 


for part of the ſaid ſettled Lands of an equal Value: But before ſuch Exchange was made, viz. the 24th of April 1704. he made his Will, 
and his Wife, (the Reſpondent ) his Executrix; and thereby deviſed unto the Appellant, his eldeſt Son and his Heirs, all that Land called 
Snelton-Wood (except one Corner thereof well ſtock'd with Timber) the Appellant paying to his Executrix 1000 J. within Four Years after 
the Teſtator's Death, being the full Value of the ſame; and deviſed all the reſt of his Real Eſtate to his ſaid Executrix and her Heirs, 


upon the Truſts, and to the Antents and Purpoſes therein after mentioned concerning the ſame. And the ſaid Teſtator, by his ſaid 


Wil), reciting the ſaid Agreement for the Exchange: The ſaid Teſtator, in Performance thereof, did, by his ſaid Will, deviſe his Capital Meſſuage 
and Lands, to the yearly Value of 1007. and upwards, unto his ſaid Executrix and her Heirs in Truſt, that ſhe ſhould convey the ſame to the 
like Uſes as the Lands were ſettled, which his Son the Appellant ſhould, in lieu thereof, convey to his ſaid Executrix and her Heirs ; Bur 
that his ſaid Executrix ſhould have the Capital Meſſuage, with the Appurtenances ſettled upon her for her Life, if ſhe ſhould deſire the fame. 


And as for all the reſt of the Teſtator's Lands and Premiſſes (except a Cloſe given to Charities, ) and alſo as for the ſaid Lands which his 
ſaid Executrix was to have in Exchange from the Appellant, the ſaid Teſtator did deviſe the ſame unto his ſaid Executrix and her Heirs, In 


Eſtates deviſed for that Purpoſc, and to have the Benefit of the Surplus. 


Feb. 9.1707. 


IV. 


Truſt, and to the Intent char the ſame, or ſo much thereof as ſhould be needful, ſhould be ſold for the Payment of his Debts and Legacies. 

All which he deſires ſhould be juſtly paid by his ſaid Executrix, and gives all his Perſonal Eſtate to his Executrix, for the Payment of his 
Debts, Legacies, and Funerals ; and gives his Daughter Elizabeth x000/. But the ſaid Teſtator does not, by his ſaid Will, declare who ſhall 
have the Benefit of his Real Eſtate, after his Debts and Legacies paid, which will be of the Value of 150 J. per Ann. or thereabouts. 

Soon after the making of the ſaid Will, the ſaid Teſtator died, leaving the Appellant his eldeſt Son and Heir. 7 | 

Shortly after the Death of the Teſtator, the Reſpondent the Exeeutrix, and the Appellant made Exchanges of Bands, purſuant to the Di- 
rection of the Will. | 1 | | | 

The Appellant being adviſed, that by virtue of the ſaid Will, the Reſpondent the Executrix, was, as to the Real Eſtate, no otherwiſe than 
a bare Truſtee, brought his Bill in the Court of Chancery, to have his ſaid Father's Debts and Legacies paid out of his Real and Perſonal 

The Reſpondent, by her Anſwer to the Appellant's Bill, inſiſted, that this ought to be taken as a beneficial Deviſe to her; and that the was 
entitled to the Benefit of the Surplus, and brought a croſs Bill againſt the Appellant, for to be quieted in the Enjoyment of the ſame. 

Theſe Cauſes came on to be heard before the Right Honourable the late Lord-Chancellor Cowper, and upon the hearing thereof, his Lord- 
ſhip was pleas'd to declare, That there was no reſulting or implyed Truſt in the Executrix, for the Benefit of the Heir; hut it was a beneficial 
Deviſe to her ; and therefore diſmiſſed the Appellant's Bill, and decreed upon the croſs Bill, that the Reſpondent ſhould hold and enjoy the 
Premiſes, and be quieted in the Poſſeſſion of the ſame againſt rhe Appellant, the Son and Heir. 3 _—_— 

By which ſaid Decree, the Appellant doth humbly conceive himſelf to be aggrieved ; and that the Reſpondent, the ſaid Teſtator's Execurrix, 
is no otherwiſe than a Truſtee by the ſaid Will; and that after the Teſtator's Perſonal Eſtate, and ſo much as is requiſite of his Real Eſtate, 


be apply d for the Payment of his Debts and Legacics, the T ruſt, as to the Surplus thereof, doth belong unto rhe Appellant, as Son and 


'Heir tothe Teſtator. 


In regard that the ſaid Teſtator's Will is ſilent as to the Diſpoſition of the Surplus of his ſaid Real Eſtate, after the Truſts perform'd, and 
his Debts and Legacics paid, and whatever is not given from the Heir at Law, does of Courſe deſcend unto him; and that a Son and Heir is 


favour'd by the Law, and ought not to be diſinherited by Implication. | | PE = 
In regard by the ſaid Will there is an expreſs Legacy of 1000 J. given to the ſaid Executrix, which may be well intended as a Reward to 


her for her Trouble in the Execution of the Truſt, and may be reaſonably ſuppoſed ro exclude her taking of any further Benefit of the ſaid 


Will by Implication. . 8 | 5 3 | 
In regard the ſaid Deviſe of the ſaid Teſtator's Real Eſtate to the ſaid Reſpondent, is twice mention d, in the ſaid Will, to be upon Truſt, and 


is made to her, not by the Denomination of a Wife, but as ſhe is Executrix of the Will, which is an Office of Truſt, and the Caſe had been the 


ſame tho the Deviſe had been to a meer Stranger, and not to the Wife, and therefore the Deviſe to her, of the Real Eſtate, cannot be intended 


as a beneficial Deviſe, but a Truſt only. i 
In regard the Reſpondent her ſelf was ſo conſcious of her Husband's Intent, that ſhe ſhould be only a bare Truſtee, as to the Deviſe of the 


Real Eſtate; chat being ask d, after her Husband's Death, Why ſhe permitted her Son, the Appellant, to have an Advantage, as twas pre- 
tended he had, in the ſaid Exchange? She anſwer' d, That ſhe fubmitted to that to prevent his ſearching into his Father's Will, whereby he 


might diſcover himſelf to be entituled to the Benefit of the Surplus of his ſaid Father's Eſtate. . 

For which Reaſons, among many others, the Appellant prays that the ſaid Diſimiſſion and Decree may be revers'd ; and that the Reſpon- 
dent may be decreed to be but a Truſtee of the Surplus q the ſaid Teftator's real and perſonal Eſtate, after his Debts and Le- 
gacifs paid; And may account with the Appellant touching the ſame ; and that the Appellant may have ſuch further Relief 
Tags hing the Premiſes, as to your Lorſhups Hal ſeem meet. ” 


© CON. PHIPPS 
ABEL KETELBEY. 
WILL. FITZHERBERT. 
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